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. Introduction

The Office of Fair Housing and Equal Oppottunity (FHEQ) requested our opinion as to
whether Public Housing Agencies (PHAs) and owners of other federally assisted housing may grant
current or prospective residents a reasonable accommodation under federal or state
nondiserimination laws for the use of medical marijuana.' Conmmnensurate with the relatively recent
upsurge of states passing medical marijuana laws, there has been a significant increase in the
number of requests by residents of those states for exceptions to federal drug-free laws and policies
to permit the use of medical marijuana as a reasonable accomunodation for their disabilities. In
1999, this Office issued a Memorandurn concluding that any state law purporting to legalize the use
of medical marijuana in public or other assisted housing would conflict with the admission and
termination standards found in the Quality Housing and Work and Responsibility Act of 1998
(QHWRA)? and be subject to preemption.” With this Memorandum, we reaffirm the Laster
Memortandum’s conclusions, and we address those conclusions in the context of requests for
reasonable accommodation under federal and state nondiscrimination laws,

As discussed below, federal and state nondiscrimination laws do not require PHAS and
owners of other federally assisted housing to accommodate requests by current or prospective

! Fror purposes of this Memorandurm, “medical marijuana” refers to marijuana authorized by state medical marijuana
laws, and the “use” of medical marjjuana encompasses the use, unlawful possession, manufacture, and distribution of
marijnana, as probibited by the Controfled Substances Act. See infrer Section IITLB.2.

? QHWRA amended the United States Housing Act of 1937, 42 U.S.C. § 1437, Two of QHWRA s provisions, codified
at 42 US.C, §§ 13661 and 130662, cover adinission and ermination standards, respectively, in federally assisted housing.
3 See Sept. 24, 1999 Memorandum from Gail W. Laster, General Counsel, to William C. Apgar, Assistant Secretary.
Office of Housing/Federal Housing Commisgsioner, and Harold Lucas, Assistant Secretary for Public and Indian
Housing, on *Medical use of marifuana i public housing™ [hereinafter Laster Memorandum] (aitached),
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residents with disabilities to use medical marijuana. In fact, PHAs and owners may not permit the
use of medical marjjuana as a reasonable accommodation because: 1) persons who are currently
using illegal drugs, including medical marijuana, are categorically disqualified from protection
under the disability definition provisions of Section 504 of the Rehabilitation Act and the
Americans with Disabilities Act; and 2) such accommodations are not reasonable under the Fair
Housing Act because they would constitute a fundamental alteration in the nature of a PHA or
owner’s operations. Accordingly, PHAs and owners may not grant requests by current or
prospective residents to use medical marijuana as a reasonable accommodation for their disabilities,
and FHEQ investigators should not issue determinations of reasonable cause to believe a PHA or
owner has violated the Fair Housing Act based solely on the denial of a request to use medical
marijuana as a reasonable accommodation.

While PHAs and owners may not grant reasonable accommodations for medical marijuana
use, they maintain the discretion either to evict or refrain from evicting current residents who
engage in such use, as set forth in QWHRA. See infra, Section V.

. Background
A, Federal Drug Laws

Marijuana is categorized as a Schedule I substance under the Controlled Substances Act
(CSA). See 21 US.C. § 801 ef seq. The manufacture, distribution, or possession of marijuana is a
federal criminal offense, and it may not be legally prescribed by a physician for any reason. See
21 ULS.C. §§ 841(a)(1); 844(a); 812(b)(1XA)-(C).

B. State Medical Marijuana Laws

Since 1996, fifteen states and the District of Columbia have enacted laws that allow certain
medical uses of marfjuana despite the federal prohibition against its use.’ Rather than permitting
physicians to prescribe marijuana, these laws allow physicians to discuss the benefits and
drawbacks of marijuana when determining whether to “recommend” it or “certify” that the patient
gualifies for it under the medical conditions listed in the state statute. These state laws offer
qualifying patients narrow exemptions from prosecution and/or arrest under state—but not
federal—laws. The laws vary in how they protect medical marijuana users from state criminal laws,
but all share the following features: 1) exemptions from arrest and/or prosecution for patients and
caregivers who grow, possess, and use marijuana in corjunction with a doctor’s “recommendation”
or “certification™; 2) rules governing the caregiver’s role in the procurement and administration of
medical marijuana to the patient; 3) documentation requirements; and 4) quantitative limits on
marijuana possession, cultivation, and usage.”

* See Procon.org, “Medical Marijuana,” available af btip://medicalmarijuana.procon.org/view. resource.phpTresourcelD=
QU088 L Arizona Becomes 15™ State to Approve Medical Morifuana, NUY. TIMES, Nov. 14, 2010, available at
htto:/ferwrw, nvtimes com/20 1071 1/1 S/us/politics/1 Sarizona, himl.

3 See MARUUANA POLICY PROJECT, STATE-BY-STATE MEDICAL MARDUANA LAWS 6-7 (J008), available at
hitp:/ e mpp.org/. Setate-by-state-medical-marijuana-faws. himl.




C. Federal Admission and Termination Standards under QHWRA

Section 576(b) of QHWRA addresses admissions standards related to current illegal drug
use for all public housing and other federally assisted housing, Pursuant to that section, PHAs or
owners

shall establish standards that prohibit admission to the program or admission to
federally assisted housing for any household with a member — (A) who the public
housing agency or owner determines 1s illegally using a controlled substance; or (B)
with respect to whom the public housing agency or owner determines that it has
rcasonable cause to believe that such household member's illegal use (or pattern of
illegal use) of a controlled substance . . . may interfere with the health, safety, or
right to peaceful enjoyment of the premises by other residents.

42 U.S.C. § 13661(b)(1).

QHWRA thercfore requires PHAs and owners to deny admission to those households with a
member who the PHA or owner determines is, al the time of consideration for admission, illegally
using a “controlled substance™ as that term is defined by the CSA. See Laster Memorandum at 2-3
& n.4. The Laster Memorandum advised that o determine whether an applicant is using a
controlled substance at the time of consideration for admission, the vse of the drug must have
oceurred recently enough to warrant a reasonable belief that the use is ongoing, See id at 3-4. This
requires a highly individuatized, fact-specific examination of all relevant circumstances, Id. at 4.

In contrast, under QHWRAs termination standards, PHAs and owners have the discretion
to evict, or refrain from evicting, a current tenant who the PHA or owner determines is illegally
using a controlled substance. PHASs or owners must establish standards or lease provisions that

allow the agency or owner (as applicable) to terminate the tenancy or assistance for
any household with a member — (1) who the public housing agency or owner
determines is illegally using a controlled substance; or (2) whose illegal use (or
pattern of illegal use) of a controlled substance . . . is determined by the public
housing agency or owner to interfere with the health, safety, or right to peaceful
enjoyment of the premises by other residents.

42 1).5.C. § 13662(a).

Thus, while PHASs and owners may efect to terminate occupancy based on illegal drug use, they are
nof required to evict current tenants for such use. See Laster Memorandum at 6-7. Further, PHAS
and owners may not establish lease provisions or policies that affirmatively permit occupancy by
medical marijuana users because doing so would divest PHAs and owners of the very discretion
which Congress intended for them to exercise. See id. at 6. As with admission standards, the use of
the illegal controlled substance must have occuted recently enough to warrant a reasonable belief
that the use s ongoing.



0. Federal nondiscrimination laws do not require PHAs and owners 1o allow marijuana
use as a reasonable accommodation for disabilities,

The Fair Housing Act, Section 504 of the Rehabilitation Act (Section 504), and Title 1l of
the Americans with Disabilities Act (ADAY) prohibit, among other things, discrimination against
persons with disabilities in public housing and other federally assisted housing. 42 U.S.C.

§ 3604 (H(1)-(3); 29 U.S.C. § 794(a); 42 U.S.C. § 12132, One type of disability discrimination
prohibited by all three statutes is the refusal to make reasonable accommodations in rules, policies,
and practices when such accommiodations are necessary to provide the person with disabilities with
the full opportunity to enjoy a dwelling, service, program or activity.

To establish discrimination for failure to accommodate a disability, a plaintiff must prove
the following elements: 1) the plaintiff meets the statute’s definition of “‘disability” or “handicap”;
2) the accommodation is necessary to afford him or her an equal opportunity to use and enjoy the
dwelling (Fair Housing Act) or is necessary to avoid discrimination against him or her in the public
service, activity, or program (Section 504 and ADAY; 3) the plaintiff actually requests an
accommodation; 4) the accommodation is reasonable; and 5) the defendant refused to make the
required accommodation.” The relevant elements for purposes of this Memorandum are the first
and fourth: whether a medical marijuana user falls within the definition of “disability” or
“handicap,” and whether an accommodation allowing the use of medical marijuana is reasonable in
the context of public housing or other federally assisted housing,

A, Under Section 504 and the ADA, current illegal drug users, including medical
marijuana users, are excluded from the definition of *'individual with a disability”
when the provider acts on the basis of the illegal drug use.

An individual must be disabled to be entitled to a reasonable accommodation. Although
medical marijuana users may meet this standard because of the underlying medical conditions for
which they use or seek to use marijuana, Section 504 and the ADA categorically exerpt current
illegal drug users from their definitions of “disability” when the covered entity acts on the basis of
such use:

[Tlhe term “individual with a disability” does not include an individual who is
currently engaging in the illegal use of drugs, when the covered entity acts on the
basis of such use.”

1. “Hlegal” use of drugs

®42 U.S.C. § 3604 (D{3)(B) (“discrimination includes . . . a refusal to make reasonable accommodations in mles,
policies, practlices, or services, when such accommodations may be necessary to afford such person equal opportunity to
use and enjoy a dwelling”™); 28 C.F R, § 35.130(b)(7) (“{a] public entity shall make reasonable modifications in policies,
practices, or procedures when the modificalions are ngcessary to avoid diserimination ou the basis of disability, unless
the public entity can demonstrate that making the modifications wonid fundamentally alter the nature of the servige,
program, or activity™); Alexander v. Choate, 469 U.S, 287, 301 {1983) (Section 504 requires recipients of federal
financial assistanice to provide reasonable accommodations fo disabled persons).

" See, e.g., Joint Statement of HUD and the Departnent of Justice, “Reasonahle Accommodations Under the Fair
Housing Act,” at question 12 [hereinafter “Joint Statement™],

¥29 U.S.C. § T05(20(C)(i); 42 U.S.C. § 12210(a).



Under Section 504 and the ADA, whether a given drug or usage is “illegal™ is determined
exclusively by reference to the CSA. See 29 U.S.C. § 705(10)(A)-(B); 42 U.S.C. §12110(d)(1).
Because the CSA prohibits all forms of marijuana use, the use of medical marijuana is “illegal”
under federal law even ifit is permitted under state law. See 21 U.S.C. §§ 841(a)(1); 844(a);
B12(bY1)(AIC).

While Section 504 and the ADA contain language providing a physician-supervision
exemption to the “current illegal drug user” exclusionary provisions, this exemption does not apply
to medical marijuana users. The ADA’s physician-exemption language, which mirrors Section 504,
states:

The term ‘illegal use of drugs’ means the use of drugs, the possession or distribution
of which is unlawful under the Controlled Substances Act . ... Such term does not
include the use of a drug taken under supervision by a licensed health care
professional, or other uses authorized by the Controlled Substances Act . . . or other
provisions of Federal law.’

Because the phrase “supervision by a licensed health care professional” is modified by the
subsequent phrase “‘or other uses authorized by the Controlled Substances Act,” the exemption
applies only to those uses that are sanctioned by the CSA. See Barber v. Gonzales, 2005 WL
1607189, at *1 (E.D. Wash, July 1, 2005); James v. City of Costa Mesa, 2010 WL 1848157, at *4
(C.D. Cal. April 30, 2010). Accerdingly, because medical marijuana use violates the CSA, medical
marijuana users are excluded from the definition of “individual with a disability” under Section 504
and the ADA, regardless of whether state laws authorize such use. Barber, 2005 WL 1607189,

at *2.
2. Acting “on the basis of such use”

Section 504 and the ADA’s exclusion of “current illegal drug users” applies to current
medical marijuana users only when the PHA or owner is acting on the basis of that current use:
“[ TThe term “indivicdual with a disability’ does not include an individual who is currently engaging
in the illegal use of drugs, when the covered entity acis on the basis of such use.” 29 US.C.

§ 70520(CAi); 42 U.S.C. § 12210(a) (emphasis added); see also 28 CF.R. § 35.131(a)(1) (“this
part does not prohibit discrimination against an individual hased on that individual’s current illegal
use of drugs.” )} emphasis added).

A housing provider is acting on the basis of current drug use, when, for example, the
provider evicts a tenant tor violating the provider’s drug-free policies. In that context, the tenant,
even if suffering from a serious impairment such as cancer or multiple sclerosis, would not be
“disabled” under the ADA or Section 504 for purposes of filing a claim under those laws
challenging the eviction as disability discrimination. See, e.g., Blatch v. Hernandez, 360 F. Supp.

$42 US.C 8 12210(d)(1); see also 29 ULS.C. § T05(10)(B) (Section 504). Similarly, the Fair Housing Act House
Report states that the “current tllegal drug user” exclugionary provision in that law “does not eliminate protection for
individuals who take drugs defined in the Controlled Substances Act for a medical condition under the care of. or
prescription from, a physician.” TLR. REP. NO. 100-711, at 22 (1988), reprinted in 1998 U.8.C.C.AN. 2173, 2183,



2d 595, 634 (S.D.N.Y. 2005) (concluding that otherwise disabled public housing residents with
mental ilinesses are not considered disabled if a provider evicts them based on their current illegal
drug use). A tenant who has a disabling impairment and is a current illegal drug user could,
however, bring a claiim under the ADA or Section 504 for disability discrimination where the
housing provider evicted the tenant because the tenant asked to have grab bars installed in the
shower. In that case, the provider would not have acted on the basis of the illegal drug use, but
because the tenant requested grab bars.

For the same veason, an otherwise disabled tenant - a tenant with cancer, for example - is
not “disabled” under the ADA or Section 504 for purposes of challenging a housing provider’s
refusal to grant a tenant’s request for a reasonable accornmodation to use medical marijuana as 4
cancer treatment. In denying the cancer patient’s request to use medical marijuana because it is an
illegal drug, the housing provider would have been acting on the basis of current illegal drug use.'”

Courts have specifically addressed this drug-use exclusion in medical marijuana cases,
finding that otherwise disabled plaintiffs were excluded from protection under Section 504 and the
ADA when housing entities took actions against them based on their use of medical marijuana. For
example, one court rejected an ADA claim from a student with serious lower back problems who
had requested an accommodation to use medical marijuana in a state university housing facility.
See Barber v. Gonzales, 2005 WL 1607189, at *1 (E.D. Wash. July 1, 2005). The court noted that
“‘a federal claim under the ADA does not exist because the term ‘individual with a disability’ does
not include an individual whe is currently engaging in the illegal use of drugs when the covered
entity acted on the basis of such use.” Jd, (emphasis added).

In another case, a medical marijuana user requested an accommodation to a PHA’s drug-
tiee policy that would allow him to continue using and cultivating marijuana in his unit. See
Assenberg v. Anacortes Hous. Auth., 2006 WL, 1515603, at *2 (W.D. Wash., May 25, 2006), a/fd,
268 Fed.Appx. 643 (9th Cir. 2008), cert. denied, 129 §.Ct. 104 (2008). The court concluded that
although the tenant had a “debilitating” back injury, “because [he] was an illegal drug user, [the
PHA] had no duty to accommodate him.” 2006 WL 1515603 at *2, *5. The court of appeals
affirmed and — with no analysis — stated that the ADA and Section 504 “expressly exclude illegal
drug use” and “[the PHA] did not have 4 duty to reasonably accommodate [the plaintiffs’] iedical
marijuana use.” Assenberg, 268 Fed. Appx. at 643; see also Blatch v. Hernandez, 360 F. Supp. 2d
at 634 (finding that, in the context of general illegal drug use in public housing, under Section 504
and the ADA “the mentally disabled status of a current illegal drug user against whom action is
taken based on that drug use . . . is [not] a viable basis for a claim that [the Housing Authority] is
required to accommodate the disabled person by changing its generally-applicable rules.”).

Thus, persons seeking an accommodation to use medical marijuana are not “individuals
with a disability”” under Section 504 and the ADA and therefore do not qualify for reasonable
accommodations that would allow for such use. Furthermore, because requests to use medical
marijuana prospectively are tantamount to requests to become a “current illegal drug user,” PHAs
are prohibited from granting such requests. However, current medical marijuana users are

'® We note that PHAS or awners that choose to exercise their discretion under QHWRA not to evict a current tenant for
medical marijusna use may not later use this drug use as pretext for refissing to provide other, non-marijuana-related
accommodations.

6



disqualified from protection under the ADA and Section 504 only when the housing provider takes
actions based on that illegal drug use.

B. Though otherwise disabled medical marijuana users are not excluded from the Fair
Housing Act's definition of “handicap,” accommodations allowing for the use of
medical marijuana in public housing or other federally assisted housing are not
reasonable.

The Fair Housing Act’s illegal drug use exclusion is defined differently from the exclusion
found in Section 504 and the ADA. Under the Fair Housing Act,

“Handicap” means, with respect to a person—
P ' !

(1) a physical or mental impairment which substantially limits one or more
of such person’s major life activities . . .

But such term does not include cwrrent, illegal mse of or addiction to a
controlled substance (as defined in Section 802 of Title 21 [CSAD."

Unlike the language in Section 504 and the ADA, this provision does not categorically exclude
individuals from protection under the Fair Housing Act. Rather, it prevents a current illegal drug
user or addict from asserting that the drug use or addiction is itself the basis for claiming that he or
she is disabled under the Act. Thus, if a person claims that medical marijuana use or addiction is
the sole condition for which that person seeks a reasonable accommodation, that individual is not
“handicapped” within the meaning of the Fair Housing Act, and no duty arises to accommodate
such use. However, a person who is otherwise disabled (e.g., cancer, multiple sclerosis) is not
disqualified from the definition of “handicap” under the Act merely because the person is also a
current illegal user of marijuana. Because persons suffering from underlying disabling conditions
not related to drug use are not disqualified from the Fair Housing Act’s definition of “handicap” by
virtue of their current medical marijuana use, we must examine whether accommodating such use is
reasonable under the Act."”

1. Accommodations allowing the use of medical marijuana in public
housing or other federally assisted housing are not reasonable under the
Fair Housing Act.

Under the Fair Housing Act and other civil rights statutes protecting persons with
disabilities, an accommodation may be denied as not reasonable if either: 1) granting the

" 42 U.S.C. § 3602(h) (emphasis added).

2 10 Assenberg v. Anacortes Hous. Auth., the trial court, with no analysis, determined that because the tenant was an
itlegal drug user, the PHA had no duty to accommodate him under the Fair Housing Act, the ADA, or Section 504. See
2006 WI. 1515603, at *5. The court of appeals affirmed, siating only that the Fair Housing Act, the ADA, and Section
504 “all expressly exclude dlegal drog use, and [the PHA) did not have a duly to accommodate [the tenant’s} medical
marijuana use.” 268 Fed. Appx. at 644. Although the district court and the court of appeals, in unpublished opinions,
each cited 1o the exclusionary provisions in the three statutes 1o support this conclusion, both courts failed to recognize
the distinction between the slatutory language in the Fair Housing Act, on the one hand, and the language in Section 504
and the ADA, on the other. See 2006 WL 1515603, at *5; 268 Fed. Appx. at 644,



accommodation would require a findamenta! alteration in the nature of the housing provider’s
operations; or 2) the requested accommuodation imposes an undue financial and administrative
burden on the housing provider. See, e.g., Joint Statement, supra note 7, at 3.

Accomimodations that allow the use of medical marijuana would sanction violations of
tederal criminal law and thus constitute a fundamental alteration in the nature of the housing
operation. Indeed, allowing such an accommodation would thwart a central programmatic goal of
providing a safe living environment fiee from illegal drug use. Since the inception of the public
housing program in 1937, Congress and HUD have consistently maintained that one of the primary
concerns of public housing and other assisted housing programs is to provide “decent, safe, and
sanitary dwellings for families of low income.” United States Housing Act of 1937, Pub. L.

No. 75-412, 50 Stat. 888 (1937); 42 U.S.C. § 1437a(a)(S)(C)b)(1); see also 24 C.E.R. § 880.101
(same with respect to Section 8 program). Congress has made it clear that providing drug-free
housing is integral to the government’s responsibility in this regard: “{T]he Federal Government has
a duty to provide public and other federally assisted low-income housing that is decent, safe, and
free from illegal drugs.” 42 U.S.C. § 11901(1) (emphasis added). Toward this end, Congress
specifically vested PHAs and owners with the authority to take action against illegal drug use,
including the use of medical marijuana. Illegal drug use renders the user ineligible for admission to
public or other assisted housing,” conflicts with drug-free standards that PHAs and owners are
required to establish for current tenants,'* and would violate a user-tenant’s lease obli gation to
refrain from engaging in any drug-refated criminal activity on or off the premises.’’

Although PHAs and owners are not charged with enforcing federal criminal laws, requiring
them to condone violations of those laws would undermine a PHA or owner’s operations. In the
public housing context, courts considering accommodations requiring PHAs to alter their drug-free
policies to allow tenants with disabilities to use medical marijuana have found them unreasonable
because they would have the perverse effect of mandating that PHAs violate federal law. See
Assenberg, 2006 WL 1515603, at * 5 (““Reasonable’ accommodations do not include requiring [a
PHAT to tolerate illegal drug use or risk losing its funding for doing so”); Assenberg, 268 Fed. Appx.
at 643 (“Requiring public housing authorities to violate federal law would not be reasonable™). For
similar reasons, courts have been unwilling even to require employers to madify their drug-testing
and termination policies to allow gff-sife use of marijuana in states authorizing medical marijuana
use. See, e.g., Ross v. Ragingwire Telecommumications, Inc., 33 Cal. Rpir. 2d 803, 808 (Cal. Ct.
App. 2005) (stating that “[i]t is not reasonable to require an employer to accommodate a disability
by allowing an employee’s drug use when such use is illegal.™). Because they would require that

1 See 42 US.C. § 13661 (requiring PHAS or owners to establish admission standards that “prohubit admission to . . .
federally assisted housing for any heusehold with & member who the [PHA] or owner determines is illegally using a
controlled substance . . ."'); 24 CF.R. § 5.854 (same as applied to federally assisted housing); 24 C.F.R. § 960.204
{same as apphed to public housing).

"See 42 US.C. § 13662 (requiring PHAs or owners to establish standards that “allow the agency or owner . . . 10
terminate the tenancy or assistance for any household with a member . . . who the [PHA] or owner determines is illegally
using a controlled substance . .. ."); 42 US.C. § 1437d(1)(6) (requiring public housing leases to state that “any drug-
related crineinal activity on or off such premises, engaged in by a public housing tesant, any member of the tenant’s
household, or apy guest ot other person under the tenant’s controd, shall be cause for termination of tenancy.”); 24 C.F.R.
§ 966.4D(SHB) (same),

15 See 24 CFR, § 966401 2)(1)(B) {requiring lease to provide thal tenant is obligated to assure that no (enant, member
of the household, or guest engages in drug-related criminal activity on or off premises); 24 C.F.R. § 5.858 (same as
applied to all federally assisted housing).



PHAs and owners condone illegal drug use and would undermine the long-standing programmatic
goal of providing a safe living environment free from illegal drug use, accommodations allowing
marijuana-related activity constitute a fundamental alteration in the nature of the PHA or ownet’s
operations and are therefore not reasonable,

2. Other marijuana-refated conduct that is not reasonable

The CSA prohibits not only the use of marijuana, but also its manufacture, possession, and
distribution, regardless of state medical marijuana laws, See 21 U.S.C. §§ 841(a)(1); 844(a). The
drug-free policy to which PHAs and owners must adhere, as expressed in the mandatory lease terims
described above, requires that PHAs and owners have the discretion to evict tenants for “any drug-
related criminal activity on or off such premises.” Supra note 14. Tenants likewise must refrain
from engaging in drug-related criminal activity. Supra note 15. As a result, mandatory drug-free
policies prohibit all forms of “drug-related criminal activity,” including the possession, cultivation,
and distribution of marijuana. See 24 C.F.R. §§ 966.2 and 5.100 (defining “drug-related criminal
activity” in relation to the CSA). Consequently, just as accommodations allowing the use of
medical marijuana are not reasonable, accommodations allowing other marijuana-related conduct
prohibited by the CSA are also not reasonable.

IV. In the unlikely event that state nondiscrimination laws are construed so as to require
PHAs and owners to permit medical marijuana use as g reasonable accommodation,
those laws would be subject to preemption by federal faw,

Because PHAs and owners are also bound by the laws of the state in which they operate,
medical marijuana users might attempt to avail themselves of the reasonable accommodation
provisions found in state nondiscrimination laws. Some state nondiscrimination statutes do not
have explicit provisions excluding current illegal drug users from their definitions of “disability.”
Furthermore, while sorme states do exclude current illegal drug users from protection, they may not
consider behavior that complics with state law, such as the state-authorized use of medical
marijuang, to be illegal drug use.

We nonetheless believe it is unlikely that state nondiscrimination faws would be interpreted
to require PHAs and owners of federally assisted housing to permit the use of federalty-prohibited
drugs. For example, the Supreme Court of California held that an otherwise disabled plaintiff
failed to state a cause of action under a state nondiscrimination law when he alleged that his
employer had unlawfully discharged him because of his off-site medical marijuana use. See Ross v,
Ragingwire Telecommunications, Inc., 42 Cal. 4th 920, 924 (Cal. 2008). The court reasoned, in
part, that because employers have a legitimate interest in considering the use of federally-iflicit
drugs when making employment decisions, the employer had no duty to accommodate the
plaintiff’s medical marijuana use: “[California law] does not require employers to accommodate the
use of illegal drugs. The point is perhaps too obvious to have generated appellate litigation . . . .»
Id. at 926,

If'a state nondiscrimination law were construed to require accommodations allowing for the
use of medical marijuana, such an interpretalion would be subject to preemption by the federal laws



governng drug use in public housing and other federally assisted housing, and by the CSA. The
CSA expressly preempts state laws that “positively conflict” with the CSA. See 21 U.S.C. §903. A
state law that would require accommodation of medical marijuana use “positively conflicts” with
the CSA because it would mandate the very conduct the CSA proscribes. See 21 U.S.C. § 903;

21 U.S.C. 841(a)(1); 844(a) (criminalizing marijuana-related conduct); United States v. Cannabis
Cudtivators Club, 5T, Supp. 2d 1086, 1100 (N.D, Cal. 1998) (interpreting the “positive conflict”
language in the CSA to preempt state laws that “purport to make legal any conduct prohibited by
federal law™); see also Columbia v. Washburn Products, Ine., 134 P.3d 161, 166-67 (Or. 2006)
(Kistler, J., concurring) (concluding, in state employment discrimination case involving the use of
medical marijuana, that “the federzl prohibition on possession is inconsistent with the state
requirement that defendant accommodate its use . . . . The fact that the state may choose to exempt
medical marijuana users from the reach of state criminal law does not mean that the state can
affirmatively require employers to accommodate what federal law specifically prohibits.™).

Although federal laws governing public housing and federally assisted housing do not
expressly state an intention to preempt state law, a state law interpreted to require accommodation
of medical marijuana use would nonetheless be subject to preemption under the doctrine of implied
contlict preemption. Implied conflict preemption arises where “compliance with both federal and
state regulations is a physical impossibility,” or where state law “stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” Gade v. Nat'l
Solid Wastes Mgmt., 505 U.S. 88, 98 (1992) (internal citations and quotations omitted). State
nondiscrimination laws requiring accommodation of medical marijuana use would be subject to
preemption by federal laws governing drug use in public housing and other federally assisted
housing because: 1) by requiring an accommodation when federal admissions standards mandate
the exclusion of the appiicant, they would render compliance with federal law impossible; and 2) by
requiring an accommodation that divests PHAs and owners of the discretion to evict provided by
QHWRA and HUD regulations, they would stand as an obstacle to the accomplishment and
execution of federal law objectives. See supra Section ILC. and notes 13-14,

V. Conclusion

In sum, PHAs and owners may not grant reasonable accommodations that would
allow tenants to grow, use, otherwise possess, or distribute medical marijuana, even if in
doing so such tenants are complying with state [aws authorizing medical marijuana-related
conduct. Further, PHAs and owners must deny admission to those applicant households
with individuals who are, at the time of consideration for admission, using medical
marijuana, See 42 U.S.C. § 13661(b)(1)(A); Laster Memorandurn at 2.

We note, however, that PHAs and owners have statutorily-authorized discretion with
respect to evicting or refraining from evicting current residenis on account of their use of
medical marijuana. See 42 U.S.C. § 13662(a)}(1); Laster Memorandum at 5-7. If a PHA or
owner desires to allow a resident who is currently using medical marijuana to remain as an
occupant, the PHA or owner may do so as an exercise of that discretion, but not as a
reasonable accommodation. HUD regulations provide factors that PHAs and owners may
consider when determining how to exercise their discretion to terminate tenancies because



of current illegal drug use. See 24 C.F.R. §§ 966.4(1)(5)(vii)(B) (factors for PHAs); 5.852
(factors for PHAs and owners operating other assisted housing programs).

1
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Housing/Federal Housing Commissioner, B

Harold Lycas, Assistesnt Secretary, Office of
publi¢;and Indian Housing, P

L
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.‘£aster, Géneral Counsel, G

SULJECT: Medical use of marijuana in public housing

The Office of Housing regquested our opinion with respect to
whether a saction 2 tenant’'s use of medical marijuana’ raquires
an ownar to terminate the tenancy of the medical marijuana user.
It further inguired whether the cost of medical marijuana is
deductible for purpoges of determining adjusted income under
applicable section 8 regulations.’ Several EUD Field Offices
have also reguested guidance on this matter. Because thege
issuss are alse relevant to the public heusing program and the
secticn 8 programs operated by the Office of Public and Indian
Housing, this memorandum ie also addressed to that office. As
more fully articulated below, we conclude that State laws
purporting to legalize medical marljuana directly conflict with
the admission and occupancy requirements of the Quality Housing
and Work Responsibility Act of 1998 (*Public Housing Reform Act')
and are thus subject to preemption.’

" Tha Lerm "medical marijuana® in this memorandum means wmarijuana
which, when prescribed by a physician to treat & serious illness
such as AIDS, cancer, or glaucoma, is legal under Scate law.

' These issues arcse in the wake of Washington State’'s Novembax
3, 1998 referendum in which voters zpproved the medical use of
marijuana., According bo the Office of National Drug Control
policy ("ONDCP*), the following States have enacted laws
purporting to legalize medical marijvana to date: Alaska,
hrizomna, California, Connecticut, Massachusetts, New Hampshire,
Nevacda, Oregon, Vermont, Virginia, and Washington and, depanding
on the interpretation of the law in Louisiana, may also be legal
chere under certaln clrcumstances. Seg ONDCP's web page, "Status
of State Marijuana Initiatives" (copy attached).

' The Public Housing Reform Ack amsnded the Unived States Housing
Act of 1917 (“Agtv), 42 U.8.C. § 14%7. &= more fullv discussed
Below, it alss contains four freestanding seacivng, sections 576

rage VL S l e
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Section 578 (b} (1) of vhe Public Housing Reform Act reaguires
public housing agencies [("PHAS") and owners to establish
standards that:

prohibit admission to . . . federally assisted

nousing for any household with a member--
{aA) who the public housing agency or
owner determines is illegally using a
centrolled substance; or
{8} with respect to whom the public
houging agency or owner determines bhat
it hag reagonable cause to believe Lhat
such a hougehold member’s illegal use
{or pattern of illegal use) of a
controlled substance . . . may interfere
with the health, safety, or right to
peaceful enjoyment of the premises by
other residents.

42 U.5.C. §13561ib) (1} {emphasis added). We interpret the word
"prohibit® in this context to mean that the admission standards
which the statute prescribes require that PHAs and owners must
deny admission to the first class of households, i.e., those with
a member who the PHA or owner devermines is, at the time of
consideration for admission, illegally using a controlled
substance.' Jee 64 Fed. Rey. 40262, 40270 {1999} (to be

through 5792, which apply across the board to all federally
assisted housing. Three of these four sections, segtion 576
{"Screening of Applicants for Federally Assisted Housing’),
section %77 ("Termination of Tepancy and Assiastance for Illegal
Drug Users and Alcohol Abusers in Federally Assisted Housing"),
and section 579 (*DRefinitions"), govern the guesticns articulated
above. They ars codified in Chapter 135 ("Regidency and Service
Requirements in Federally Assisted Housing") of Title 42 of the
United States Code, 42 U.5.T. §§ 13661, 13862, &k 13664, rather
than with the Act itself.

* Nene of the three applicable freestanding provisions identified
in footnotez 3 contains a definition of *Ycontrolled substance.”
Section 579{a}{1) cf the Public Housing Reform Act, however,
attributes zhe related phrase, "drug-related criminal activivy,”
with the meaning specified in section 3{b) of the Act. 42 U.5.C.
5§ 13664 {a) {1). Section 3(b}{5) of the Act defines "drug-related
eriminal activity® ams "the illegal manufacture, sale,
digtribution, use, or posseasion with intent to manufacture,
gell, distribute, or use, of a contreolled substance las such term
iz identified in section 102 of the Controlled Substances Act.)”
47 4.5.C. § 1427bi%}. The Controlled Subgtances Act in turn

Paue 1020 Crrporaint for Supspor e Houstiyg



JFLR. §5 5.853({a) (L
at

- YLy propos
to be codifisd 24 §

codifiasd at 24 }
i C.F.R.

id. at 40174

with respact Lo the determination as to whether a gevson ig
illegatly using & controllied subsvance, the Act does not indicate
a minimurm lengoch of time that must have transpired since the last
illegal use of & controlled substance for an applicant to be
deemed 2iigible vo receive Federal assistance. Legislative
nistory to the Americans with Disabilities Act {"ADA"}, which
similarly excludes "current users of illegal drugs® from its
protecticns, indicaves that in excluding such persons from
coverage, Congress intendsd bte exclude persons *whose illegal use
of drugs cocurred recently encugh to justify a reasonable belief
that a person’s drug use is current." H.R. Conf. Rep. No. 10l-
595, at 64, reprinted in 19%0 U.S.C.C.A.N. 267, 571. Seg alse,

nramico v, City of New York, 955 F. Supp. 254, 298 {S.D. N.Y.
1997) (Rehabilitation Act’s prohibition against current illegal

use of controlled substances encompasses illegal uses ocqurring
recently encugh to justify reasonable belief that illegal drug
use is current), aff’d 132 F,3d4 145 (2d Cir.), gert, denied, 118
§.Ct. 2075 (1998). We thus interpret the Public Housing Reform
Ack’'s prohibitions against "current" illegal use of a controlled
substance as encompassing uses oceurring recéntly enough to
warrant a reascnable belief that the use is ongoing.

The courts of appgeal which have addressed this issue in
cases brought under Federal civil rights statutes have reached
different conclusions regarding the length of time that must have
passed since the last instance of illegal use for a person not to
be considered a "current' illegal uger. Most agree, however,
that the issue of whether or not a person is a Ycurrent" illegal
uger under Faderal civil rights laws requires a highly
individualized, fact-specific examination of all relevant
circumstances, Seg, =.g., Shafer v, Preston Memorial Hespital,
107 F.3d 274, 278 {ath Cir. 1897) (employes whose last illegal
yse of drugs occurred three weeks pricr to termination held to be
neurrently engaging in the illegal use of drugs® undex ADA);
Collins v. Longview Fibre Co., 63 F.3d 828, 833 {(%th Cir. 199%)
(passage of "morths" betwemen last illegal use of controlled

defines "controlled substance” as "a drug or other substance, or
immediate precursor, included in schedule I, EI, IIX, IV, or V of
part B of rhis subchapter.” 42 U.8.C. § 802(6]1. Schedule I
includes marijuana. 21 U.3.C. § 812(¢) (Schedule I} (¢} (10). We
therefore avtributa the latter definicion of *controlled
substanca" to that phrase, as used in sectiona 576 and 577 of the
public Houwsing Reform Act., Sullivan v. Shroop, 496 U.5. 478, 484
£19906) ("identical werds used in different parts ol the same Act
are intended to have Lhe same mganing') (queting Helvering v

srackholms Bpskilds Bank, 293 U.S. B4, 87 (1934}}.
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grance and termination held insufficient for employeas to
ape classification of current illegal users under ADA); United
abes v, Soutbhern Managemsant Coxp., 95% .24 914, 918 {4th Cir.
1992) (persons drug-free for one year held not "current' users
under Fair Housing Act) .  In any svenb, it is likely that when
igsues arise with respect to medical marijuana, the person in

queation will be currently using the controlled substance.

sk
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N
i

With raspect to the sacond ¢lass of households addressed in
secticn 576(b} {1} (B), i.e., those including a member for whom the
PHA ar owner determines that reasonable cause exists to believe
cthatt the member’s pattern of illegal use of a controlled
substance may interfere with other residents' health, safety, oz
right to peaceful snjoyment®, section 576(k) (2) of the Public
Housing Reform Act affords PHAs and owners limited discretion to
admit such households. That section provides as follows:

Conaideration of Rehabilitation.--In determining
whether, pursuant to paragraph (1) (B), to deny
admission to the program or federally assisted
housing to any household based on a pattern of
illegal usze of a controlled substance or a pattarn
of abuse of alcohol by a household member, a
public housing agency or an owner may consider
whether such household member--

(A} hag successfully completad a supervised
drug or alcohel rehabllitacion program {(as
applicable} and is ne longer engaging in the
illegal use of a contyolled substance or abuse of
alecohol (as applicable);

{8} has otherwise been rehabilitated
successfully and is no longer engaging in the
illegal use of a controlled substance or abuse of
alcohel (as applicable}; orv

{C) is participating in a supervised drug or

P Saction 576 (k) (1} (B) of the Public Housing Reform Act does not
expressly limit the reasonable cause debermination to past
illegal use or a past and noncontinuing pattern of illegal use,
of a centrolled substance. But given section 576 (b} (1) (A) s
prehibition againast admitting any household with a member who the
PHA or owner determines is illegally using a controlled
gubstance, i.,e., ac the time of consideration for admission or
recently encugh Lo warrant a reasonable balief that a housshold
member’s illegal use is ongoling, we interpret seckion

§76 (b} {1} (B} to reguire PHAs and ownerz to deny admission to
households baged on a reasonable cause determination that the
housshold member s past ililegal use or past and noncontinuing
pattern of illegal use of a controlled substance may interfere
with other residents’ healith, safety, or right to peaceful
enjsyment of the premises. 42 U.85.C. § 13861ib) {1} (B).
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ateoho! rehabilitasion program (as spplicable! and
ig no longer engaging In the illegal use of a
soncrolled substance or abuse of alechol (as
applicable) .

42 U.5.C. § 13651(bii2). A PHA or cwiner may admit such a

household under this provision after having determined that both
condirions in one of the three considerations enumeratad above
nave been met, i.e., some evidence of drug rehabilitation and no
current illegal use. Sge 64 Fed. Reg. at 40270 (to be codified
2t 24 C.E.R. § 5.880(a)). As with households including a member
who the PHA or ownar determines is illegally using a controlied
substance, a PHA or owner may admit a household under secrion
576 (b) (1) {B) on the condition that the household member for whom
reasonable cause exists te believe that such person’s past and
noncontinuing illegal use may interfere with other residents’
health, safeby, or right to peaceful enjoyment, may not regide
with the houszhold or on the premisss. 64 Fed. Reg. ab 40270 (ro
he codified at 24 C.F.R. § 5.850(bk)).

The law of presmption provides that *it is not necessary for
a federal statute to provide explicitly that particular state

laws are preempted." Hillsborough County v, automated Medigal
471 U.5. 707, 7L) (1985). Moreover, a State

Laboratories, lng.,

statute "is invaiid to the extent thar iz ractually conflicts
with a . federal statubte.’'® International Paper Co., Y.
Quellette, 479 U.S. 481, 492 (1987) {quoting Ray.v, Atlantic
Richfield Co., 435 U.8. 151, 158 (1978}, *Such a conflict will

be found when the state law 'stands as an obstacle to the
accomplishment and execution of the full purposes and objectives
of Congress. " Quellette, 479 U.S. at 492 (quoting Hillshoroudh

Coupty, 471 U.5, at 713}.

It is our opinion that State statutes which purport to
legalize marijuana scamd as spuch an obstacle t¢ the
aceomplisbiment of the purpose of section 576 {b) (1} of the Public
Housing Reform Act, i.e., to reguire owners of federally assisted
housing Lo "establish standards that prohibit admission to
federally assisted housing” for the two catsgories of households
identified in section 576 (b){i}. To the degree thab a PHA may
look to these State laws for authorization to admic families with
a member who is using medical marijuana on the grounds that undar
State law the use of medical marijuana is not the illegal use of
a4 controlled substance, we belleve that the PHA would npot be in
compliance with sgecrion §76. We therefcre conclude, with regard
to required standards prohibiting admission to federally assisted
housing of households with members who are illegally using a
controlled substance, that State medical marijuana statues which
purpart to remove medical marijuata Lrom classificarion 28 a
conrrolled substance are preewmpted by section 576 of the Public

Housing Reform Ack.
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Y. Tapwmipnacicn of Tenaucy and Assistanss

With regard teo existing public housing tenants and program
tg, ssction 877(a) of the Publiz HAousing Reform Act
har FHAs and owners:

establish standards or lease provisions for
continued aggistance or occupancy in federally
asaisted housing that allow the agency or owner
. to terminate the tenancy or asgsistance for any
houseliold with a member--
(1} who the public housing agency or
owner determings is illegally using a
controlled gsubstance; or
{2} whose illegal use (or pattern of
illegal use) of a controllied subgtance
is determined by the {[PHA] or owner
te interfers with the health, safety, or
rlght to peaceful enjoyment of the
premises by other residents.

42 U.8.C. § 13682(a} (emphasis added), Unlike the prescribad
admission standards, which *prohibit" admission of households
identified in section 576 (k) (1), the presceribed continued
occupancy and assilstance standards merely "allow" termination
when a PHA or ownar determines that a household member isg
illegally using a controlled substance or when a housshold member
displays a past and noncontinuing pattern of illegal uge which is
detarmined by the PHA or owner ¢ interfere with other residents’
health, zafety, or right to peacsful enjoyment. Sse 64 Fed. Reg.
at 40274 {to be codified at 24 C.F.R. § 882.518(b) (1} (i)).

As discussed above, with respect to the classification of
madical marijuana, Federal law preempts any discretion on the
part of the PHA or owner from determining that medical marijuana
ig not a controlled substance. Therefors, an owner or PHA could
not make a determination that use of medical marijuana per se is
nevar grounds for terminacion ¢f tenancy or assistance. And,
congequantly, ceuld not establish standards or lease provisions
that generally permit occupancy of Federally assisted housing by

medical marijuana users.

That being said, the gratute praovides the PHA and the owner
with the discretion to determine on a case-by-case basis when it
i appropriate teo bterminate the tenancy or assistance of a
household, The prepriety of any decision te evict a household or
to terminate assistance for past or current illegal use of a
controlled subgstance, or for a staved or demonstrazted intent by a
razident prospectively to use medical mariiuana, requirss a
highly individualized, fact-specific analysis that is tallored to
thae relevant circumstances of gach case.  Sge Soubhern Manageament
Corp,, 995 F.28 av 9218, Forrisi v, Bowen, 794 F.2d 931, 933 (4vh
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fir. 1586) ldecided under Rehabilitation Act). It is tharefore
not practicable to articulate specific guidance which is relevant
tn all cases where a PHA ig congidering sviccion or terminmation
af asslstance fFor past or current illegal use of a controlled
substance or for a resident’s stated or demonstrated intank

prospectively to use medical marijuana.

In determining how toe exercise the discrevion which section
547 of the Public Housing Reform Act affords, however, PHAs and
owners should be guided by the fact that historically, HUD has
not extensively regulated the arsa of aviction and terminabiort of
agssistance, leaving the ultimate determination ¢f whether to
evict or terminats assistance to their reasoned discretion.
inrends that PHAs and owners utilize their digeration under
section 577 to make consistent and reagoned determinations with
respect to eviction and terminationt of assistance determinations.
In cases where a household member states or demonstrates an
intent prospectively to use medical marijuana, FPHAs and owners
should consider all relevant factors in debermining whether to
terminate the tenancy or assistance, inecluding, but not
necesgarlly limited to: (1) the physical condition of the medical
marijuana user; {2} the extenl to which the medical marijuana
user has other housing alternatives, if evicted ar if assistance
wers terminated; and {3) the extent to which the PHA or ownasr
would benefit from enforcing lease provisions prohibiting the
illegal usez of contrclled substances.

HUD

Por households with a member who a FHA or owner determines
to be illegally using a controlled substance or whose past and
noncont inuing pattera of illegal use of a controlled substance is
determined by the PHA or owner to interfere with other residente’
health, safety, or rTight te peaceful enjoyment, the prescribed
continued cccupancy and asslstance standards, like the prescribed
admigsione standards, must allow the PHA or owner to consider
evidence of successful rehabilitation or current participation in
a supervised drugy rehabilitation program when determining whether
to terminate tenancy or agsistance to such a household. Saction

577 (b} .

Again as discusged above with respect to gection 57&,
Stare atatutes which purport o legalize medical marijuana
directly conflict with the guoted provisions of sectlen 577 of
the Public Housing Reform Act insofar as they purport to remove
marijuana, when uged pursuant to a physician’s prescription, from
the Controllsd Substances Act's list of controlled substances.
Tha limited discretion which section 577 affords PHAs and owners
to refrmin from terminabing the tenancy of orv assistance for
illegal drug use, howevaer, does oot include any discretion to
determine that marijuana is nol a controlled substance within the
meaning of the Controlled Substances Act, 21 U.5.C.
§ 812(b) (1) {ci, even if a State statute purports to legalize its

use for medical purposes.
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ag an obstacle Lo bhe

1f anforced, such laws would "standi)
and chjectives

wplishment and exscution of the full purposes

aroo
of Congrevw“ in enacting section 577 of t e Public Housing Reform
Act, il.e., o require that PHAs and owner "95* blish standards
which dlLOW them to terminate the tunavcy or assistapce* for
eicher class of households identified in section 577{a).
at 492 (guoting Hillsbhborouah County, 471 U.8.

ar 7idj.,
and ownsrs of the discretion which Congress intendsed bhem to have

regarding termination of tenancy or assistance for use of a
controllsd substance., We thus conclude that State medical
marijuana statutes, insofar as they may be interpreted to mean
that use of mediczl marijuana is not the illegal use of .a
controlled substance, are preempted by section 577 of the Public

Housing Reform Act.

_EELLQQLQI 479 U.5.
If given effect, such laws would operate to dives: PHAs

IIXf. nelusion

Hased on this analysis, we conclude that PHAs and owners
must establish standards that require denial of admission to
households with a member whom the PHA or owner determines to be
illegally using a controlled substance, or for whom it determines
that rezasonable cause exists to believe that a housshald member’s
pattern of illegal use of a controlled substance may interfere
with cther residents’ health, safety, or right to peaceful
enjoyment. Section 576 (b} . The Public Housing Reform Act
affords PHAs and owners limited discretion to admit households
with a membar Eor whom such a reasonable cause determinabtion ig
made in the face of evidence of rehabilitation. Section
576(b) (2)., HUD’'s proposed rule would further allow a PHA or
ownez to impoge as & condition to admissicon a requirement that
"any household member who engaged in or is culpable for the druq
. . may not reside with the household or on the premise
64 Fad. Reg. at 490270 (to be codified at 24 C.F.R., § 5, 860(b}?
Because State medical marijuana laws, insofar as they may be
interpreted to mean that use of medical marijuana is not the
illegal use of a controlled substance, directly conflicr with the
objective of the Public Housing Reform Act’s requirements
regarding admissions, they are preempted.

use

We further conclude that PHAs and owners must establish
standards or lease provisions for continued assistance or
oeoupancy which allow berminaticon of tenancy or assistance for
any household with a member who the PHA or owners determines to
be illegally using a controlled sgubstance or whose pasgt and
noncontinuing patvern of iilegal use of a controlled substance isg
determined by the PHA or owner to interfere with other residencs’
health, safety, or right to peaceful enjoyment, The Public
Housing Heferm Act affords PHAs and owners limited discrecion ko
refrais from terminating the tenancy or assistance for any
household wich a member four whom guch a determination is made in
the face of evidence of rehabilitation. Section S7%(b}. HUD's
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progposed rule would zllow a PHA or owner to impose as a
conditicn For continued assistance a requirement that "any
Lhousehold menber who engaged in or is culpable for the druy use
may not reside with the household or on the premises.” 64
Fed. Reg. at 40270 (to be vodified at 24 C.F.R. § 5.860(b)}.

The standards which secticn 577 requires must also allow
PHAs and ownars te terminate the tenancy of or assistance to a
household with a member who states or demonstrates an intent
prospectively to use medical marijuana. In determining whether
ro gxercize their discretion to evict or terminate assistance for
such a household, PHAs and owners sghould consider all relevant
factors particular to each case, including, bub not necessarily
limited to: (1} the physical condition of the medical warijuana
user; {2) the sxtent bto which the medical marijuana user has
other housing alternatives, 1f evicted or it assistance were
rerminated; and (3) the extent to which the PHA or owner would
benefit from enforcing lease provisions that prohibic illegal use

of pontrollaed substances.

With regard to the Office of Housing's question concerning
the deductibility of the cost of medical marijuana, the Internal
Revenue Service has already concluded, based on the premise that

arijuana is a Federally controlled substance for which there are
no legal uses, that the cost of medical warijuana is not a
deductible medical expense. Rev. Ruling 97-%, 1%97-9 I.R.B. 4,
1997 Wh 61544 (I.R.S.). While for the purposes of HUD’s assisted
houging programs, PHAS and owners are not technically hound by
the IRS Revenue Ruling, consistent with the conclusions In this
wemorandum, we believe that PHAs and owners should be advised
that they may not allow the cost of medical marijuana to be
considered a deductible medical expense.
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